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IN THE U.8, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON FIELD OFFICE
. Y EEDCHa ATO-2014-00501%
Matthew F. Foag, et al., ) Agency No. M-94-63746
Clase Anents, )
Complainans )
)
v. )
)
Jefferson B. Sessions, 10 ]
Antorney General, J
Department of Justics )
{11.5. Marshals Servies) 3
)
APENCY }

Dates: April 26, 2017

NOTICE OF CLASS ACTION

CLASS MEMEERS

A& CLASS ACTION THAT MAY AFFECT YOUR RIGHTS, CAREFULLY READ
TEIS NOTICE.

Thiz netics is to inform you that the ULS. Equal Employmant Oppertunity Commission
{(EEQD), Washington Field Offtce, in this clses action, jsened decisions defining the class on
Felbruary 24, 2017 (copy attached). The complaint alleges thar 2 class of African-Amerecan
eperational (1.e., law enforcement) employees of the ULS. Marshals Service (“USMS™) hes
pegn sebjected to discrimination conceming certain terms and conditiors of their employment.
Thz USME Headquarters facility is located at 1215 South Clark Strest, Arlington, Virginia
22202,

“the EEGC has not determined whether the agency s respoasible for any aileped
discriminatory actions.

Your legal rights may be afected i you are a member of the class described below:

Al current and former ATican American Deputy U.S. Marshals and Detention Enforeement

Officers who were subjested to the Ageney’s policies and practices regarding promotions,
including reassignments and transfers, Headquarters assignments, and hiring and recrnitment
forn January 23, 19094 to present,

This notice is being made available to all potential class members via U.5. mail, To be a class
member, vou must meet all of the eriteria listed ahove inthe defnition of the elaeae
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if you are uncentain whether you are 3 mambe

7 of he class, you should contact the atormeys
reprastating the class agenis and the class, identified below in Item 8.

A final decision finding diserimination would be bindirg on al}
the agency. A finding of no diserimination would not be bindin
separately filed individual complaint.

while it is pending. However, they do
individual relief. All class members w
settlement, if any, 20d to file clajms 10
information, see 29 CEFR. §1614204

members of the class agd o
£ an a class member's

Cless members may not “opt our™ of the class action
ned have to pariicinate i the elass or file g claim for
ill have the oppertanity to object 1o a proposed

¢ individual relief if diserimination is found. For more

6. Class members should ensure that their contsct information {mailing address and emajl addrees
mformation) is correctly listed in ail agency records.

7. Class apents ars:

Matthew Fopg
Antonio Gause
Reging Holsey
Thomas Hedgepeth
Charlzs Fonseea
Ivap Bapriste
Tracey Bryce
Theadore Riley

8. The class apents and the class are represented by;

Dawvid Sanford

Thomas J. Handerson
Felicia Gilhert

Chiristine [Dunn

Zanford Heislar, LLP

1665 Connecticut Ave., NW
Suite 360

Washington, DC 20009
[B44) 2168675

(202) 499-5200
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Washington Ficld Office 131 M Streat, N.E.
Suite ANWDZF

Washingtor, DC 20207

(202) 4180713

TTY [202) 419-0702

FAX (202} 653-6063

1-800-668-4000

) EEOC No. 570-2016-00501X
| ) Agency No. M-94-6376
Matthew Fogg, et al )
Class Agent, )
)
v. )
™~ =l - )
Jeff B. Scssions, )
Attorney General, }
Department of Justice, }
Agency. )
)
)
}
y  Date:  April 11, 2017

ORDER RESPONDING TO AGENCY’S REQUEST FOR CLARIFICATION AND
MOTION TO EXTEND TIME_ TO NOTIFY CLASS MEMBERS

On February 24, 2017, 1 issued an Qrder defining the class in this case, yranting
Complainant’s moltion to amend the class charge, and authorizing discovery. On March 11,
2017, the Agency submitted its Request for Clarification and Motion to Extend Time to Notify
Class Members {Agency Request and Motion). On March 15, 2017, the Class Agents sought
leave to file a response, which 1 granted, and on March 27, 2017, the Class Agents filed their
Response to Ageney’s Request for Clarification and Motion to Extend Time to Notify Class
Mcembers (Class Agents™ Response). On March 31, 2017, the Agency filed its Reply to Class
Agents’ Response to Agency's Request for Clarification and Motion to Extend Time to Notify
Class Members (Agency’s Reply). On April 3, 2017, the Class Agents sought leave to file a
surreplv, which 1 granted, and on April 7, 2017, Class Agents submitted their Surreply to
Agency’s Request for Clarification and Mation to Extend Time to Notify Class Members (Class
Agents’ Surreply).
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Clarification Regarding Whether Class Tncludes Ciaims Related 1o
Hiring, From Qutside the Agency

In its Request and Motion, the Agency secks clarification regarding the class definition.
Acknowledging that my February 24, 2017 Order defined the class as, “all current and former
African American Deputy U.S. Marshals and Detention Enforcement Officers who were
subjected to the Agency’s policies and practices regarding promotions, including rcassignments
and transfers, Headquarters assignments, and hiring and rccruitment from January 23, 1994 to
present,” the Agency first secks clarification as to whether the “hiring and recruitment™
component of the class definition includes claims regarding hiring from outside the Agency. The
Agency argues that the definition should not include such claims, because no class agent makes
allegations regarding hiring from outside the Agency. The Agency also seeks to confirm its
understanding that the “reassignment and transfers” component of the class definition involves
only reassignments and transfers between headquarters divisions, asserting that no class agent
alleges discriminatory reassignment or transfer wilh respect to positions outside headquarters,

In the Class Agents’ Response, Class Agenls argue that the class includes current and
former Deputy (.S, Marshals (DUSMSs) and Detention Enforcement Qfficers (DEOs) “who
applied for a DUSM position at an earlier point in the liability period and were nor hired initially
when they applied for a position” While Class Agents acknowledge that the current class
definition does not include persons who were never hired by the Agency, they state that if
through discovery they obtain cvidence that would support such 4 claim, they may seek to amend
the class definition al a later stage in the litipation. Class Agents further state that they are
prepared to add such a claim now if I find it appropriate in the interest of efficiency, With
respect 10 the Agency’s contention that the class claim regarding reassignments and transfers
should be limited to reassignments and transfers between headquarters divisions, Class Agents
arguc that the Agency’s attempt to narrow the clags definition in this way should be rejected,
Citing Gen. Tel. Co. of Southwest v. Faleon, 457 U8, 147, 159 n, 15 (1982) and Candice B, »
Dep't of Homeland Sec.. EEOC Appeal No. 0120160714 (June 1, 2016), Class Agents argue that
“[i]t is neither necessary nor appropriate to have a multitude of class agents, each of whom has
experienced every conceivable permutation of the class claims,” Class Agents’ Response at 3.
Rather, Class Agents argue, the Class Agents may Tulfill requirements for commenality and
typicality where they arc subjecied to the same discriminatory policy as other class members,
even when the application of such policy manifests in different ways or at different stages of the
hiring process.

Upon review of the parties’ submissions, [ find that the class definition by its own terms
is clear, thereforc to the extent the Agency seeks to rewrite the class definition, the Agency’s
Request 1s DENIED. The class includes current and former DUSMs and DEOs, some of whom
may have claims regarding the hiring process when they were outside applicants, but the class
docs not include persons who were never hired by the Agency. I decline the Class Agents’
invitation to amend the class definition now to include applicants for employment who were
never hived by the Agency; should the cvidence obtained through discovery warrant such an
amendment, Class Agents may move to amend the class definition at a later date. Further, the
scope of reassignments and transfors as provided in the definition is not limited 1o reassignments
and transfers to or between headquarters divisions.

2
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Clanfication Repgarding Mr. Fore as Class Agent

In its Request and Motion, the Agency essentially argues for reconsideration of the
decision to retain Mr. Matthew Fogp as one of the Class Agents for this casc. The Agency
argucs that the decision to retain Mr. Fogg as a Class Agent is “in direct contradiction to the
November 17, 2015 OFO decision ... [which stated] ‘that new class agents are to substitutcd in
licu of Fogg.™ Agency’s Request and Motion at 3-4. The Agency further argues that Mr, Fogg
was “not personally affected by any of the proposed claims in this case,” and that claims
regarding his termination have already been resolved through separate judicial proceedings. In
their Response, Class Agents argue that the Agency is merely “rchashing” arguments it
previously made in an effort to unduly delay the proceeding. Class Agents argue that the OFO
decision referred both to substitution of a class agent and to addition of class agents. In the
Agency’s Reply, the Agency argues that the OFQ decision was clear insofar as it stated “we find
that a new Class Apent should be substituted, who has claims more typical of the class.” In the
Class Agents’ Surreply, Class Agents decline to present further argument regarding Mr. Fogy's
status as a Clags Agent.

EEOC Regulations at 29 C.F.R. § 1614.20(a)(3)(2016) deline an agent of the class as a
“class member who acts for the class during the processing of the class complaint.” Regarding
Mr. Foge ag Class Agent, the 2015 Decision on Request for Reconsideration states, *...we find
that a new Class Agent should be substituted, who has claims more typical of the class.”™ Fogg v
Dep't of Justice, EEOC Request No, 0520120575 (November 17, 2015). Referring to the 2012
Decision that was the subject of the Agency’s Request for Reconsideration, the Commission
directs the Administrative Judgc to “respond to the class's Motion to Amend Lo add a new class
agent.” Jd. A review of the Commission’s 2012 Decision shows that the Commission expressly
determined that Mr. Fogag established both typicality and commonality requisite for designation
as an agent of the class at that time. See Fogg v Dep 't of Justice, EEQC Appeal No. 0120073003
(July 11, 2012), The Commission’s 2015 Decision denied the Agency’s Request for
Reconsideration of the 2012 Decision, which was premised in part on arguments challenging Mr.
Fopg's qualification to serve as a Class Agent. The Commission’s direction that a new Class
Agent “should” (not, say, “must” or “will”) be suhstituted, the lack of any analysis explicitly
reversing the Commission’s 2012 finding that Mr. Fogg was qualified 1o serve as Class Agent,
and the reference 1o the pending motion 1o add (not to substitute) class agents all lead me to
conclude thal the fairest reading of the Commission’s intent was not to disqualify Mr. Fogg
altogether, but 1o bring in additional class agents with claims “more typical of the class” as
redefined by the Commission on its own motion. As such, to the extent the Agcncy’s Request
for Clarification is effectively a Request for Reconsideration of my February 24, 2017 Order
Granting Complainant’s Motion to Amend Class Charge (and thereby retaining Mr. Fogg as 2
Class Apent), the Apency’s request is DENIED. Mr. Fogg may continue to serve as an Agent of
the Class.

Clarification Reparding Duplicative Class Complaints

In its Request and Motion, the Agency taises Brewer v. Dep’? of Justice, No, 08-01747-
BIR (D.D.C.) and Tuaua v. Dep't of Justice, EEOC No. 570-2010-01 061X/Agency No. USM-
2010-00422, currently pending before the U.S. Court of Appeals for the District of Columbia

.
>
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Circuit and the EEOC Office of Federal Operations (QFQ), respectively, noting that although
“the partics cxchanged extensive bricfing on the overlapping nature”™ of the two cascs with the
instant case, the February 24, 2017 Order “did not expressly address these issues.”  Agency
Request and Motion at 4. The Agency argues that the overlapping class claims may naot be
entertained in the instant class complaint, and must instead be dismissed or held in abeyance
pursuant to EEOC Regulations at 29 C.F.R. 1614.107(a)(3). The Agency argues that “unless the
Administrative Judge is willing to abort this proceeding mid-case if the Court of Appeals for the
D.C. Circuit reverses the denial of ¢lass certification in Brewer, thesc overlapping claims should
be, at a minimum, stayed to avoid this wasteful duplicative effort.” Agency Request and Motion
at 6, Similarly, the Agency argues, EEOC Management Directive 110 Chapter 8-3 {August 5,
2015) requires that because some claims within the Tuaua case are “lunctionally identical™ to
some of the claims in the instant case, “these claims must be held in abcyance pending the
outcome of the Tuaua class which takes precedence.” Agency Request and Motion at 8. In
further support of its contention that this case must be dismissed or held in abeyance, the Agency
cites to Baver v Social Security Administration, EEQC Appeal No, 01A12004 (August 22, 2001)
(affrming dismissal of a class complaint under 29 C.F.R. § 1614.1 07(a)(3) where a federal judge
and an administrative judge had each dismissed class complaints on the same matter for the same
putative class): Ackerman v U.S. Postal Scrv., EEOC Appeal No. 01852503 (May 5, 1986)
(affirming Agency’s dismissal of a complaint that addressed the same matter that was the subject
of a pending class action in federal court); and Hutcheson v Tennessee Valley Awthority, EEQC
Appeal No. 01831124 (May 5, 1986} (affirming dismissal of a class complaint where,
subscquent to filing the appeal with QFQ, the complainant filed the same complaint in federal
cowt, and declining to remand the casc for further processing by the agency based on the
advanced procedural posture of the federal court case).

In their Response, Class Agents argued that the Brewer and Twaua cases do not bar the
mstant casc, incorporating by reference the parties’ June — August 2016 bricfing on the issue. In
short, Class Agents argue that class certification has been denied in both cases, and the issues in
those cases are not identical to those in the instant case,

Upon review of the parties’ submissions and the cases the Agency cites in support ol its
renewed argument that the pendency of the Brewer and fuaua cases require either that 1 narrow
the class definition in this case or hold this casc in abeyance, I find the Ageney’s arguments
unavailing. The cases to which the Agency cites arc distinguishable from the instant case insofar
as each dealt with situations wherz the same matter was raised before multiple tribunals. Here.
the complaints in the Brewer and Tuaua cases do not appear to be wholly coextensive with the
instant case, insofar as they implicate different (though possibly overlapping) issucs, bases and
time frames. There iz no “live” class action proceeding in either case, as the denials of class
certification are pending on appeal in both cases. Barring a successful appeal, neither case will
move forward as a class action,

Moreover, the class definition is not set in stonc at this stage of the litigation. EEOQC
Management Directive 110 Chapter § Section V states:
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Even after a class 1s certified, the Administrative Judge remains free to modily the
certification order or dismiss the class complaint in light of subscquent
developments. See General Tetephone Co. v. Falcon, 457 U.S. 147, 160 (1982),
The Administrative Judge has the avthority, in response to a party’s motion or on
histher own motion, to redefine a class, subdivide it or dismiss it if the
Administrative Judge determines that there is no longer a basis for the complaint
1o proceed as a class complaint. Hines v. Dep’t of the dir Force, EEQOC Request
No. 03940917 (Jan. 29, 1996).

As such, as the Brewer and Tuava situations change, there is room 10 modify the class definition
in this casc, if appropirate,

Tao the extent the Ageney argues that abeyance is necessary to promote the effictent use
of lingation resources, this casc has alrcady missed that boat, twenty-ihree years beyond the
filing of the complaint that gave birth to this case and in view of the piecemeal fashion in which
related litigation has proceeded in the administrative and federal judicial processes. Given the
exceptional procedural history of this case, mcluding the fact that the original complaint
underlying this case was filed over two decades apgo and has yet to proceed even to the discovery
phase, | decline to further delay the proceedings by holding this case in abeyance. Nor will 1
attempt to read the tea leaves of Srewer and fwaua in order to somehow narrow the scope of the
class definition at this stage in the instant litigation. When decisions are issued on the pending
appeals in Brewer and Tuaua, 1 will provide the parties with the opportunity to brief the extent to
which the class definition in this case should be modified in light of those decisions. Until such
time, the parties shall proceed with discovery as deseribed in the February 24, 2017 Order, T find
no further clarification is warranted.

Agency’s Motian for an Extension of Time 1o Motify Class Members

Finally, in its Request and Motion, the Agency seeks an unspecified extension of time to
notify class members “until clarification is obtained and reasonable efforts can be undertaken to
identify the class members.™ In the Class Agents” Responge, the Class Agents argue that any
further delay in notifying class members should be avoided.

The Agency’s Request for Clarification and Motion for Extension of Time to Nolify
Class Members and subsequent briefing by both parties delayed this proceeding by over a
month. To the extent the Agency seeks further extension of the regulatory time frames for
providing notice in class action proceedings, the Agency’s Motion is DENIED. Pursuant to its
obligations under EEOC Regulations at 29 C.F.R. 1614.204(e), the Agency shall issuc notice to
the class members within 15 days of the date of this Order, that is, no later than April 26, 2017.
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Procedural Order

In order to ensure efficient use of litigation and adjudicatory resources, any parly wishing
1o file 2 motion other than the dispositive motions authorized by the February 24, 2017 Order
ghall scck lecave to file in advance of making such submission. Such party shall seek leave in
writing by electronic mail and include within the request a description of the proposed
submission, the rationale for the submission, whether the opposing party consents to the filing,
and a proposed time Tine for submission and response if appropriate.

It is s0 ORDERED.

Mmﬂam

Sharon E. Debbage Alexander
Administrative Judge
Telephone: (202) 419-0744
Facsimile: (202) 653-6053

For the Commission:

Thomas J. Ilenderson; '
Felivia Gilbert: fuithentd
Lindsay Funk: ifisicdiand ; AIRN]

Christine Dunn: odunaiseninrd elsior.omn

Rt R TN ALY

Joe Lazar: Joo Lavoridusded noy
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UNITED STATES OF AMERICA
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington Field Office

Matthew Fogg, ¢l al.
Class Agents,

EEOC No. 370-2016-00501X
Agency No, M-94-6376

Jeff B, Sessions,

Attorney General,

Depariment of Justice,
Agency.

-

CLASS AGENTS RESPONSE TO AGENCY’S REQUEST FOR CLARIFICATION
AND MOTION TO EXTEND TIME TO NOTIFY CLASS MEMBERS

Beyond seeking clarification regarding notice to class members, the Agency’s Request for
Clarification and Motion to lixtend Timc to Notily Class Members (“Agency’s Request and
Motion™ or “Agency Req. & Mot.”) is both an attempt to rearguc class certification issues already
decided by the Office of Federal Operations (OFQ) and the Administrative Judge and to delay thig
proceeding. See 11/17/15 OFO Decision Denying the Agency’s Request for Reconsideration;
2/24/17 Administrative Judge’s Order Defining Class, Granting Complainant’s Motion to Amend
Class Charge, and Authorizing Discovery. Two-thirds of the Agency’s Request and Motion secks
a different answer Lo previously-decided issues that have nothing to do with clarifying notice.
Apgency Req. & Mot. at 3-8, Class Agenls respectfully request that the Agency be ordered to
comply with the notification requirements in 29 C.F.R. § 1614.204(c) as soon as possible. See 29
C.F.R. §1614.204(c)(3) (It is well settled that a class “complaint shall be processed promptly: the

partics shall cooperate and shall proceed at all times without undue delay.™).
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L The Class Definition Clearly Informs the Aveney of the Class Members to he Given
Notice Under 29 C.F.R. § 1614.204(¢).

Contrary to the Agency's assertion, the class definition is sufficiently clear to enable the
Agency to comply with the class member notification requirements in 29 C.F.R. § 1614.204(e).
“The class for this complaint is defined as all current and former African American Depury U.S.
Marshals and Detention Enforcement Officers who were subjected to the Agency’s policies and
practices regarding promotions, including reassignments and trunsfers, Flcadquarters assigruments,
and hiring and recruitment from January 23, 1994 to present.” 2/24/17 Order at 2. The 2/24/17
Order is clear that notice should go to all African American current and former Detention
Enforcement Qfficers (DEQS) and Deputy U.S. Marshals (DUSMs) who were emploved within the
class period.' Because they were subject 1o relevant TJSMS policies and pracedurcs, every African
American DEQ and DUSM cmployed by the USMS during the class period should receive notice.

a. “Hiring and recruitment™ elaims

The Agency argues that the “hiring and recruitment™ claims should include Yexisting
employees seeking lo be promoted/converted from the DEO job series classification to the
[DUSM] job series classification,” and exclude “claims involving initial hiring of persons from
outside the organization for initial appointments.” Agency Req. & Mot. at 3. This attempt to
narrow the parameters of the class conflicts with the plain languagc of the class definition and
reflects a misunderstanding of the application of relevant authorities 1o the Amended Class Charge.

First, the Agency’s request to limit the hiring and recruitment claims to only DEOs who
unsuccesstully sought DUSM positions in the class period belies the class definition — namely,

“all current and former African American [DUSMs] and [DEOs} who were subjected to the

! DUSMs™ in this definition includes all curront and former employees who served as a DUSM, ragardless of the job
titic associated with the partienlar dutics performed, such as Inspector, Tnvestigations Coordinator. ete,

2
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Agency’s policies and practices regarding . . . Airing and recruitment ... 2724/17 Order at 2
{emphasis added). The class definition, therefore, accounts for class members who arc current or
former DUSMs or DEQs who applied for 2 DUSM position at an earlier point in the liability period
and were ot hired imilially when they applied for a position. The Agency’s suggestion that hiring
claims for current and former DUSMs arc not inciuded in the class is unavailing,

The current Class Agents with hiring ¢laims — namely, former DEQs Tracey Bryce and
Theodore Riley — sufficiently represent all DUSM hiring claims. See General Telephone Co. of
Sowihwest v. Fafcon, 457 V1.8, 147, 159 n.15 {1982) {*If [defendant-employer] used a biased
lesting procedure to evaluate hoth applicants for emplovment and incumbent emploveey, a class
action on behalf of every applicant or cmployee who might have been prejudiced by the test clearly
woutld satisfy the commonality and typicality requirements of Rule 23(a). Significant proof that
an employver operated under a general policy of discrimination conceivably could justify a class of
both applicants and employees if the discrimination manifested itself in hiring and promotion
praclices in the same general fashion, such as through entirely subjective decisionmaking |sic)
pracesses.”) (emphasis added); see also Candice B. v. Johmson, EEOC Appeal Nao. 0120160714,
at *15-20 (Junc 1, 2016) (overturning administrative judge’s denial of class certification and
finding commonality and typicality establizshed in gender discrimination class action on behalf of
female applicants to Customs and Border Protection challenging various stages of three-step hiring
process, even though class agent advanced to third step and was given condinonal cmployment
offer and class members included women who did not make it to third step of hiring process).

It is neither necessary nor appropriate to have a multitude of class agents, each of whom
has experienced every concelvable permutation of the class claims. Under Falcon, 457 ULS. at

159 n.15, and Candice B v. Johnson, EEOC Appeal No. 0120160714, at *15-20, Class Agents
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Bryce and Riley properly and sufficiently represent class members with hiring claims and satisfy
commonality and typicality requirements because their claims and those of class members are
based on the same discriminatory policy.

sSecond, based on the evidence revealed in discovery, the Class Agents may move 1o revise
the class definition to include Alrican Americans who apptied for DUSM positions during, the
class period and were never fired by the Marshals Scrvice.” The Agency’s argument that the
hiring and recruitment claims should exclude the “initial hiring”™ of outside applicants for USMS
positions does not take into account that: (1) Class Agent Matthew Fogg's initial 1994 class
charge, as well as his supplemental class charge materials submitted in 2004, refercnce and
contemplate hiring claims by those secking DUSM positions from outside the Ageney and wheo
never were hired, see 7/11/12 QFQ Decision Certifying Class Claims; 11/17/15 QFQ Degision al
17 and {2) controlling authorities indicate that outside hiring claims for DUSM applicants would
be appropriate if there is cvidence that the same general pelicy of USMS discrimination applied in
that context as in the context of hiring, promotions, and Headquarters assignments for DEQs or
DUSMs employed by the Agency. See supra at 3-4.

The current class claims include the hiring and recrultment claims for current and former

African American DEQOs and DUSMs who applied and were not selected for any DUSM positions.

? I that even, 1he elass definition would be revised as [otlows: *all cwrrent and former African American Deputy (1S,
Marshals und Detention Enforcement Officers and applicants (or Deputy VLS. Marshals positions who were subyjected
(o the Agency's policies and practices regarding promotions, incloding reassignments and trmslers, Headguarters
assigments, and hiring and recruitment from January 23, 1994 (o present.”

A Sea HEOC relation buck doctrine:
|A] charge is sufficient when (he [REQCT receives from the person making the charge o written statement
sufficiently prectse 0 idenlify the purties, and to describe penerally the action or practices complained of, A
charge may be amended 1o cure technicat defeets or umissions, including . . . w clarify and amplily allcgations
made therem, Such amendments and amendments alleging additional o0s which constilule unlawtul
employment practices related o or growing out of the subject matter of the otiginal chayree will relute back
to the date the charge was firs received,

29 CEER, § 1601.12(h.
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In the course of discovery on the hiring and recruitment claims, Class Agents will obtain evidence
about the Agency’s hiring and recruitment policics throughout the class peried and the effects of
those pelicies on the racial composition of DUSMs employed by the Agency. See Falcon and
Candice B. v. Johnson. That cvidence will allow the parties and the Administrative Judge to
determine: (1) whether current and fermer USMS employee class members and outside African
American DUSM applicants were subject 10 the same “general policy of |racial} discrimination,”
see Falcon, 457 1.5, at 159 n.15, and (2) whether there is evidence that those policies had an
adverse impact on outside African American applicants becoming DUSMs. 1f discovery confirms
that the same general policy of discrimination applied and there is evidence of a statistically
significant disparity in hiring outside candidates, then Class Agents would seck to amend the class
definition to include outside DUSM applicants who were never hired by the USMS.

Under the cwrrent class definition, notice need only be given to current and former USMS
1DUSMs and DEOs. Fowcever, il the Administrative Judge determines that it would be more
cfficient to amend the class definition now, Class Agents are prepared to add a ¢lass agent who
was denied a DUSM position as an outside applicant and was never empleyed by the USMS. In
that casc, thase receiving notice would include not only tormer and cuerent USMS DUSMs and
DEOs, but alse unsuceesstul applicants for DUSM positions never employed by USMS.

b. “Promotions, including reassignments and transfers” claims

The Agency’s argument that the promotion claims, including “rcassignments and
transfers™ should be narrowed only to “merit promotion [plan[” (MPP) claims also is wrong, As
noted above, (Jlﬁsa; Agents are not required to retlect every possible type and variation of denied
promotion, reassignment, or transfer to satisfy typicality. See Agency Req. & Mot at 3. The

Administrative Judge should reject the Agency’s assertion that there must be a Class Agemt who
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has been subject to every conceivable and exact type of denied promotion, reassignment, or
transfer.

In addition to promotions through the MPP, the “promotions, [] reassignments and
transfers” claims include mon-competitive promotions, transfers, and dirccted reassignments,
including assignments and transfers through the Office of Preference system. The MPP only
applies to some promotions and transfers above the GS-11 or G5-12 level (at different times of the
liability period), but other centralized policics apply to the class and control promotions,
assignments, and transfers at thosc and other levels. Throughout their collective USMS tenures,
the Class Agenls have served in cvery GS-level included n the class definition and have been
subject to every USMS policy that applics to promotions, reassignments, or transers during the
class period.

For example. during the liability period, Class Agent Antonio Gause was discriminatorily
denied a non-MPP transfer through the Office of Prelerence system to a (G5-12 position in Atlanta
in favor of a non-African American employee. Ex. L, Decl. of Antonio Gause, 7 3-3 (Transfery
through the Office of Preference syslem are centralized at USMS Headguarters and “the LSMS
Dircctor’s office must sign off on all transfers™. In addition, Class Agent Thomas Hedgepeth
experienced a discriminatory directed reassignment to a less-prestigious role in the Management
Support Division at Headquarters in 2012 after serving as Acting Marshal, when the USMS

reassigned a non-African Amcrican former Acting Marshal to a more prestigious role.*

I Contrary to the Ageney’s misrepresentution (Agency Reg. & Mot at 3), promotion, reassignment, and wransfer claims
are neither limited 10 selections made under the MPP nor (0 Leadeuariers assignment elaims,  [nstoad, promotion,
reassignencnl, and trans(er claims arise when African Americans DUSMS are denied positions ot treated less Buvorably
than non=African Amcrican DUSMs. Headquarters assignment elalms will arise through the MIM* or other promotien
decisions, transfers, or reassignments, which result in African Americans being excluded rom identiliably white
Veudquarters Divisions and assigned to 1css prestigious ones. Thus, promotion, reassighooent, and transfer claims are
interactive with and nol mutually exclusive ol Headquarters assignmenl elaifms.
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Despite the Agency’s assertions to the contrary, Class Agents are not required to reflect
every possible variation on the denial of a promotion. Class Agents arc, therefore, adequate
representatives (o represent race discrimination claims involving the application of Agency-wide
policies regarding promotions, reassignments, or transfers applicable to DEQOs or DUSMs during
the class period.

II. Matthew Fogs is a Proper Class Agent.

The issue as to whether Matthew Fogg should remain as a Class Agent has already been
briefed by the partics and the Administrative Judge considered the parties” briefing, as well as the
prier OFO Decisions, in ruling that Fogg is to remain a Class Agent. 2/24/17 Order at 1.° The
Agency’s rehashing of arguments already resolved simply burdens the Administrative Judge and
the parties and causes undue delay in this proceeding,

111,  The Class Claims are not Barred by Either Brewer or Junua,

Similarly, the Agency seeks to waste the Administrative Judge’s time in attempting to re-
litigate the decision that the class claims arc not barrcd by Herman Brewer, et al,, v. Loretta Lynch,
No. 08-01747-BIR (D.D.C.) ot Ramsey Traua v. Department of Justice, EEOC No., 570-2010-
01061X; Agency No. USM-2010-00422. Agency Req. & Mot. at 4-8, Because this issue also bas
already been lhoroughly briefed for and decided by the Administrative Judge, the Agency’s

attempt to recycle its previous argunents should be summarily rejected. The Agency makes no

F See 6/2716 Agency Resp. to 567106 Order al 2; 6730716 Mol (o Amend Class Charpe at 3 (stating that "1 Class|
Agent Fopg secles to add [soven Cliss Agenis| o represent the Class™) (emphasis added); 7/18/16 Agency Opp. (o
Mot w Amend at 10 8/1/16 Class Apent’s Reply 1o Agency’s Opp, to Mol to Amend w2 n.2 ([ The Apency
*mischaracrerizas the Motion 1o Amend Class Clrge ] as asking W ‘substitute” new Class Agenis lor .. | Topg[, 1"
when in fact, the Motion 1o Amend secks o *wdd class agents[; | also noting that a complainam can. file and pursue
an EEO charpe “by or on behalf of any person claiming to he agerieved” whetlier or not the complainant iy also
apgrieved) (eiting, 29 CF.R, § 1601.7); 8/12/86 Apency’s Surreply Reparding Class Connsel™ Mot, to Amend at -3
(seating thay 11717415 QFO Decision “expressly determined that Foge can ne longer ramain a8 a class agent in tis
litigation™. The Agency mischaracterizes the 2/24/17 Order stating that Fogp is 1o remain a Clags Apent ag being in
dgireet contradiction™ o the 11717715 OFO Decision, Agency Reg. & Mot, at 3, ¢ven though the 11/17/15 OFO
Decision makes references 1o both “add[ing]™ eluss apents and substitfuting [ in “a new Class Apent.” 1171713 OFO
Decision al 7,
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arguments regarding Brewer that have not hecn previously raised and addressed 1o the

Administrative Judge,” so there is nothing further (o be decided.

The same is (rue of the Agency’s arguments regarding Tuawa.” The Agency claims that
“the Administrative Judge's February 24, 2017 Order did not cxpressly address™ the Agency’s
arguments, Apency Req. & Mot. at 4, but the Administrative Judge clcarly considered and rejected
them. The attention given to these 2 guments is demonsirated by the Administrative Judge’s
specific inquiries to the partics regarding the status of both Brewer and Twaua and the partics”
responses to those inquiries priot to the 2/24/17 Order. See 11/10/16 cmail correspondcnce from
the Administeative Judge to parties; 11/10/16 email correspondence from Agency counsel; and
LI/11/16 email correspondence from Class Agents’ counsel. Thus, the Administrative Judpe
clearly considered and rejected the Agency’s Brewer and Tuowa arguments and there is no basis
on which to disturb that ruling.
IV.  Conclusion

For the foregaing reasons, Class Agents respecttully request that the Administrative Judge

enter an Order directing the Ageney 10 provide notice 1o the class as defined. cons; stent with the

class notification requirements of 29 C.F.R. § 1014.204(c).

* See 6/27/16 Agency’s Response to 3/9/16 Order at 6-8: 6/30/16 Mot. 1o Amend Class Charge al 9-10 (noting, thal
“There ure L 6o live class clyims in [Brewer]” *| Class] Agent Fogg's claims were nol * the basis™ lor Lirewor ™),
and the scape of the claims is broader here than in Brewer): T/18/16 Ageney’s Opp. to Mot w Amend Class Charpe
it -9, 8/1/16 Class Agent’s Reply 10 Apency’s Opp. to Mo, to Amend gl 711 (explaining that (1) “there is no pending
Brewer class action;”™ (i) the Class “Charge Jis] not the same sdministrative complaint™ thar provided the basis tor
Arewer (L) “no complainang in this adminisietive complaint is a4 *parly” 4 the Brewer action:™ and {ivy) | d]ismissul
under 29 CFR. £ 1614 107¢a)3) would | | be mapproprialc™ because “the class elaims here differ trom those asserted
in Brewer™), 8/12/16 Agency's Surreply Regarding Counscl’s Mot to Amend al 5-9,

7 8ee THB/16 Agency’s Opp. 1o Mot. to Amend at 8-9:8/1/16 Class Apent’s Reply to Ageney™s Opp. to Mot. 1o Amend
ut 7-11 (explaining that Agency’s claim il Tugwa case mandites dismissal should be rejceted beeanse () 29 C KR,
§ 1614.107(a)(3) does not upply here, where “there was no decision on the merits in Suenea; (1) “not only are the
claims in Trara not ‘identical” 1o those here, but they are complately distingt and have no bearing or reka ionship 10
the claims here™: and (ii) “the allegations asseried here drasiically difler from those relied on in seeking certification
it Puawa™): 8/12/16 Apency's Surreply Reparding Counsel’s Mot. to Amend a( 8.

g
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Dated: March 27, 2017

000 P17

By: /s/ Thomas J. Henderson

Thomas J. Flenderson, D.C. Bar No, 476854
David Sanford, D.C. Bar No. 457933
Stefanie Roemer, D.C, Bar No. 450464
SANFORD HEISLER, LLP

1666 Connecticut Avenue, N.W., Suite 300
Washington, 1D.C. 20009

Telephone: (202} 499-5200

Facsimile: (202) 499-5199

EJ
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CERTIFICATE OF SERVICE

I hereby certily that a true and correcl copy of the Class Agenls® Opposition Lo Agency’s
Request for Clarification and Motion to Extend Time to Notify Clags Members, with all
addendums and exhibits. was served via electronic mail on this 27t day of March, 2017 upon the
following:

The Honorable Sharon Debbage Alexander
Administrative Judge

qual Employment Opportunity Commission
131 M Street, NLE.

Suite INWOZF

Washington, DC 20507
Sharon.alexander{@ecoc.gov

Joc Lazar

Associate General Counsel
U.S. Marshals Service

Crystal Gateway 3, 15'" Floor
Washington, D.C. 20530-0001
Joe.Lazar@usdoj.gov

5/ Lindeay Funk
Lindsay Funk
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UNITED STATES OF AMERICA
EQUAL EMPLOYMENT OPPORTUNITY COMMISSTON
Washington Field Oflice

ATTORNEY GENERAL,
U.5, DEPARTMENT OF JUSTICE
Agency.

}
MATTHEW FOGG, )
Class Agend, )
) EEQC NO. 570-2016-00501X
) AGENCY CASE NO. M-94-6376
v, )]
}
JEFF B. SESSIONS, )
)
)
)
)

AGENCY'S REQUEST FOR CLARIFICATION
AND MOTION TO EXTEND TTME TO NOTIFY CLASS MEMBERS

The Agency hercby requests clarification of the Administrative Judge's February 24,
2017 Order. The instant request is not for purposes of delay. Clarification is requested to assare
rmutual understanding of the specific issues in this case and to allow for the Agency to properly
ascertain the class members so that the required notice can be delivered. Thus, simultancously,
pursuant to 29 C.F.R. § 1614.204(c)(1), the Agency hereby moves for an extension of the 15-day
notice period so that the precise parameters of class membership can be understood and the work
necessary to identify and nolify those class members can be completed.

I. The Class Refimition

The Administrative Judge has determined thac the Amended Class Charge submitied by
class counsel will be the operative complaint in this case. The Amended Class Charge stated by
class counsel defines the class as follows, “All current and former African American Deputy

U.S. Marshals and Detention Enforcement Officers who were subjected to the Apency's policies
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and practices regarding promotions, including reassignments and transfers, Headquarters
assigaments, and hiring and recruitment from January 23, 1994 to present,” Order, atp. 2. We
seek clarification as to the precise parameters of the class so that notice can be provided and
proper discovery and further procecdings can ensuc.

The Agency is guided in discerning the precise class issues by the specific claims of the
current Class Agents and the Office of Federal Operations (“OFO™) decision, dated November
17, 2015. The OFO decision limited the class to United States Marshals Service (“LISMS™ law
enforcement personnel. 1L excluded claims regarding discipline and EEO complaint processing,
The decision limited the class to “recruitment, promotion, training, and asstgnments.” The
Amended Class Charge’s ¢lass definition, at p. 13, however. only refers to “promotions
including reassignments and transfers, Headquarters assignments, and hiring and recruitment.”
Training claims are not pursued; nor are general assignments. The Class Apents” claims
presented in the Amended Class Charge involve the [ollowing:

= Antomo Gause — promolions;

» Repina Holsey — promotons;

» Ivan Bapustc — promotions;

» Charles IFonseca — promotions, Headquartess assignment;

» Thomas Hedgepeth — promotions, reassignment, and Headquarters assignment;

* Theedorc Riley — promotion from Detention Enforcement Officer to Deputy U.S.
Marshal — denoted as a “hiring and recruitment”™ claim;

* Tracey Bryce - promotion [rom Detention Enforcement Officer o Deputy U.S.
Marshal — denoted as a “hiring and recruitment™ claim.

The Agency first seeks clarification regarding the Amended Class Charge’s hiring and
recruitment elaim. As Detention Enfoccement Officers (“DEOs™), Bryce and Riley werc alrcady

USMS law enforcement officers, and thus, their Class Agent claim is that they were not selected

to be promoted or “converted” from the DEQ position to the higher level Deputy U8, Marshal
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position, which is in a different job scrics classification. The DEOs, however, do not claim
discrimination in connection with their initial liring or recruitment as DEOs. nor does any Class
Agent make allegations regarding the USMS’s initial hinng or recruitment of persons from
outside the organization for initial appointments to any other positions. Accordingly. the Apeney
scoky clarification that the Amended Class definition of “hiring and recruitment” does not
include claims involving initial hiring of persons {rom outsidc the organization for initial
appointments, but rather is limited to claims regarding cxisting employees seeking to be
promoted/converted from the DEO job scrics classification to the Deputy U.S. Marshal job series
classification.

There is also a need for clarification of the “rcassignment and transfer™ language in the
class definition, To the extent this claim is not redundant with the merit promotion claim, we
understand it to be limited to reassignments to and between Headquarters divisions.  These are
the only claims alleged by any of the Class Agents. Clarification ol this is needed as well.

Clari(lcation is required to assure that class members can be identified, notice can be
given, and the parties can fairly prepare for [uture proceedings. Thesc matters should be

addressed before discovery proceeds.

IL Fore as Class Apenl

The Administrative Judge ordered that “Matthew Fogg shull remain as a Class Agent.”
Order, al p. 2. This, however, appcars 1o be in dircct contradiction to the November 17, 2015
OFO decision. That decision, at page 7 stated that new class agents are to be substituted in licu
of Fogg. According to the OFQ reconsideration decision, “[W]e find that a new Class Agent

should be substituted, who has claims more typical of the class. The prier deeision noted that a
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Motion to Amend to add two new class members had been filed and would be propetly heard by
the Al on remand.” (cmphasis supplied).

The Agency had argued, without contradiction, that Fogg had not been personally
affected by any of the proposed claims in this case. Morcover, Fogg's claims re garding hig
termination were resolved through separate court proceedings. We do not belicve that the
Administrative Judge has the discretion to override OFO’s dircetion regarding Fogg's status ag a
class agent.

IT1. Clarification Regarding Duplicative Class Complaints

While the parties exchanged briefing on the overlapping nature of the Brewer and Tuaus

class claims with the instant class, the Administrative J udgre’s February 24, 2017 Order did not
expressly address these issues. The Brewer class action lawsuit is currently pending in the U.S.
Court of Appcals for the District of Columbia Circuit and has undergone extensive briefing, The
Brewer class continues (o strongly pursuc class certification. The Tuaua class is currently
pending before the OFQ,

The Brewer class is defined by class counsel as “all current and former Alrican-American
Deputy U.S. Marshals, from April 22, 2007 forward in job series 1811, Criminal Investigators, in
Grades GS-12 through GS8-15 as to the class claims of disparate impact and pattern or practice
racial diserimination regarding competitive promotions and directed reassignments.” See

sepiember 30, 2415 Opinion in Brewer v, Lynch, Na, 08-1747-BIR, at 7. Class counsel also

proposed a subelass consisting of African American Deputy U.8. Marshals, in Grades GS-13
through G8-15 regarding Headquarters duty assignments. Id., at 8,

The Tuaya class 1s defined by its class agents as all individuals who:
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(1) Applied for promotion to Senior or Supcrvisor DEQ, DUSM, or other
1811 classification permitting advancemienl or promotion from DEO GL-7 to GS-
9, up to GL-11 to 13, and were not granted promotion or eligibility at any time in
their carcers from 1998 to the present,

(2) Are members of those racial or cthnic groups, including African-
American, Samoan, Asian-Amcrican, or Hispanic that the Agency treated luss
favorably in regards to their pay, promotions, duties, and other privileges and
benefits of employment,

(3) Arc members of that class of persons over the age of forty, that the
Ageney treated less favorably in considering their pay, promotions, dutics, and
other privileges and benefits of employment;

(4) Are members of that class of persons with qualified disabnlitics or
handicapping conditions that the Agency Lreated Icss favorably in considering
their pay, promotions, duties, and othet privileges and benefits of employment.

Decision/Class Certification, dated February 18, 2015 (AJ Hodges).

The Administrative Judge granted provisional ¢lass certification in Tuaua in July 2014,

but the class ciaims were dismissed by the Administrative Judge in his February 18, 2015

decision. The ¢lass agents appealed to OFO. Tracey Bryce, as Class Agent in the instant class,

is a Class Agent in the Tuaua casc and specifically raised race diserimination in that case.

There is an overlap between the instant class and the Brewer and Tuaua classes. The

instant class and the Brewer class overlap as to all African-American Deputy U.S. Marshals in

Grades 12-15 regarding promations and Headquarters assignments from 2007 o the present.

promolion © Deputy U.S. Marshal positions from 1998 to the present.

Accordingly, by law, these overlapping class claims should not be entertiined in the

instant class complaint. The class claims pending before the U.S. Court of Appeals cannot be

entertained administratively becavse they are the subject of an ongoing judicial proceeding
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which takes precedence, even though the class has yet to be judicially certified. The class claims
pending before the OFQ also take precedence regarding DEO promotions because the Tuaua
class complamt was filed 1 2010, well betore DEOs were added to the class definition in this

case, Morcover, as to Class Agent Bryce, she filed as Class Agent in the Tuaua class long before

she sought to become Class Agent in this case. Having so filed, her claim in this casc is
subsumed mto the Tugua class until that appeal is completed.

As for Brewer, the judicial bar of 29 CF.R. § 1614.107(a)(3) applies even though the
Brewer class has not as of yet been certified, and even though the instant Class Agenta are not
class plaintfls in Brewer. This is because the class complaints and class members of the two
classes arc the same for the overlapped claims, and because if the Brewer class wins its appeal
and is ultimately certificd, there will he two identical proceedings on those overlapping claims.
It must be understood that the Brewer class counse] and the instant class counsel are the same,
and counsel has expended very subslantial resources over more than a nine-vear period in
prepuaning for trial in the Brewer case, including vears of discovery and experts. The instant casc
Is not m the same posture. Accordingly, interests of resources and cconomy militate in favor of
following the Commission’s rule of deference to the judicial action, Unless the Administrative
Judge is willing 1o abort this procoeding mid-casc if the Court of Appcals for the D.C. Circuit
reverses the denial of class certification in Brewer, thesc overlapping claims should be, at
minimuimn, stayed o avoid this wasteful duplicalive elTort.

In Bover v. Social Security Administration, EEOC Appeal No. 01A 12004 {August 22,

2001), the coraplainant filed an administrative class complaint. Another cmployee had filed a

class action in [ederal court on the same class claim. The federal court denied class cerlification,
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but resolved the complainant’s individual case. The Commission dismissed the administrative
class claim based on the filing of the judicial action under 29 C.F.R. § 1614.107 because the
class issues were the subjcet of a judicial proceeding cven though the judicial class had never
been certified and the complainant was not a class agent in the judicial proceeding. The

Comrmission did not permit the addition of a new class wgoent,

1986), the complainant’s administrative complaint wag dismissed on the ground that it raised
maiters which were before a federal court in a pending uncertified class action and in which he
was not the class plaintifl. The Commission stated that if the class is cerlified in court, the
complainant would be a beneficiary, Dismissal without prejudice was ordered to prevent
duplication of administrative and judicial resources, as well as the possibility of inconsistent and
conflicting decisions.

In Hurcheson v. Tennessee Valley Authority, EEQC Appeal No. 01831124 (December

13, 1985), the complainant filed an administrative class complaint and subsequently filed a
judicial class action lawsuit. The administrative class claim was dismissed and complainant
appealed to OFQ. OFQ held that the reinstatement of the administrative class complaint would
require simultancous litigation on the administrative and judicial level with the “anomalous”
result, as in this case, of the processing of the administrative class claims lagging behind the
couri ¢luss action. There, as here, would be a duplication of proceedings and hearings, which
would not conserve resources, and the administrative proceeding would not be binding on the
court procecdings. Accordingly, the Commission dismissed the administrative class.

Regarding Tuaua, the Commission’s Management Dircetive 110, Chapter 8-3, is
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controlling. Chapter 8-3 provides that when an administrative complaint is filed that is
“identical™ to those presented in a pending, uncertificd administrative class complaint, the
administrative complaint should be held in abeyance during the pendency of the decision to
accept or reject the pending class complaint, In this case, the DEO claims of “hiring and

recrutiment” are functionally identical to the specific claims raised in Tuaua as to promotion tor

the overlappmg period. The Tuaua class was initiated in 2010, while the DEO claim was Just
added 1o this casc’s class definition, Accordingly, by regulation, the Admimistrative Judge must
held these elaimg in abeyance pending the outcome of the Tuaya class which takes precedence.
Although Chapler 8-3 speaks in terms of competing individual complaints, it would apply for the
same reasons of averding duplication to competing class claims.

Further, with respect to Class Agent Bryee, her existing Class Agent status in Tuaua bars
her from proceeding on the identical claim in this case. Bryce’s claims in this case must be held
in abcyance pending the final decision Lo accept the ¢lass complaint m Tuaua. Accordingly,
Bryce cannot proceed as a Class Apent in this casc.

Iv.  Conclusion

For the foregoing reasons, the Agency seeks clarification of the class definition, status of
Class Agents Fogp and Bryce, and clarification of the rationale for the duplicauon of the Brewer
and Tuoaua clums,

In addition, the Agency moves for an exlension of time 10 provide the required notice to
class members until clarification is obtained and reasonable cfforts can he undertaken to identify

the class members,
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Dated: March 10, 2017

By:

Fax

Qoo

Respecttully submitted,

GERALD M. AUERBACH
General Counsel

JOE LAZAR

Associate General Counsel
U.5. Marshals Service
Crystal Gateway 3, 15" Floor
Washington, DC 20530-0001
(703) 740-3950

(703) 740-3980

p.27
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CERTIFICATE OF SERVICE

I'hereby certify that a copy of the foregoing Agency's Request for Clarification and

Motion to Extend Time to Notify Class Members was emailed this date to the following:

Datc: March 10, 2017

Thomas Henderson

Senior Litigation Counscl

Sanford Ieisler, LLP

1666 Connecticut Avenue, N, W., Suite 300
Washington, DC 20009
thenderson(isantordheisler.com

Honorable Sharon Debbage Alexander
Admirstrative Judac

Equal Employment Opportunity Commission
Shargn.Alexander@ecoc. pov

Joc Lazat
Associate General Counsel

10
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* US. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington Field Office 131 M Street, N.E,
Suite ANWU2F

Washington, DG 20607
(202} 419-0713

TTY (202) 419-0702
FAX (202} 653-6053
1-800-669-4000

y EEOC No. 570-2016-005301X
) Agency No. M-94-6376

Malthew Fogg, et al )

Class Agents, )

)

- )

ot o )

Jeff B. Sessions., )

Anomey General, )

Department of Justice, )

Agencey. )

)

)

= )
y  Date: February 24, 2017

ORDER DEFINING CLASS, GRANTING COMPLAINANT'S MOTION TO AMEND
CLASS CHARGE, AND AUTHORIZING MSCOVERY

Class Definition And Addition of Clags Agents

Pursuant 1o the Decision on Request for Reconsideration ssued by the REQC Office of
Federal Operations (OFO), Fogg v. Department of Justice, EEOQOC Request No. 0520120575
{November 17, 2015), on May 9, 20106, T Ordered the parties to provide brieling on the
appropriaie date range for the class certified in the Com mission’s deeision, and on the estimated
time required For discovery. I also authorized the Class Agent to submil 4 renewed motion o
amend, and ordered the parties to summarize the status of settlement negotiations.

Upon review of the Agency’s June 27, 20160 Response o May 9, 2016 Order, the July 2,
2016 Class Agent’s Motion o Amend Class Charge, the Ageney’s July 18, 2016 Opposition to
Molion to Amend, Complainant’s August 1, 2016 Reply to Agency’s Gpposition o Maotion 1o
Amend, and the Agency’s August 12, 2016 Surrcply, Complainant’s Motion ta Amend is hercby
GRANTED.
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The Amended Class Charge shall scrve as the operable complaint for (his case. The class
tor this complaint is delined as all current and former African American Deputy 11.S. Marshals
and Detention Laforcement Officers who were subjected to the Agency’s policies and practices
reparding promotions, including reassignments and transfers, Headguarters assignments, and
hiring and recruitment from January 23, 1994 (o present. Matthew Fogy shall remain a Class
Agent, and Antonio Gause, Regina Holsey, Thomas Hedgepath, Charles Fonseea, [van Baptiste,
Tracey Bryce and Theodore Riley shall be added as class agenls,

Lhe parties may conduct discovery pursuant to EEOC Regulations at 1614.204(f). In
light of parties™ well-lTounded request for an extended period for discovery, discovery shall closc
on December 1, 2017. The partics are expected to initiate and complete discovery without
intcrvention by the Administrative Judge, The parties will make every attempt to resolve
any discovery disputes without intervention by the Adwministrative Judge. I{ attempts 1o
resolve a dispute arc unsuccessful, the moving party shall notify the undersigned via cmail
within five (5) calendar days of the impasse. Failure (o timely raisc objections to discovery
may result in waiver of such objections. The notification shall advise that a discovery dispute
has arisen, bricily describe the dispute and the parties® efforts to resolve the dispule, and propose
two (2) dates/times when both partics arc available for a tcleconlerence with the undersigned Lo
address the dispute. The parties shall avail themsclves of this process in an elTorl 1o quickly and
efficiently resolve discovery disputes requiring the intervention of the administeative judge, and
4s a prerequisitc to filing a motion regarding a discovery dispute.  Any motion to compel or
request 0 develop evidence filed without prior resort to the informal resolution process
deseribed hercin may be rejecied.

Dispoxitive Motions

Any Motions for Summary Judgment shall be filed no later than Jamuary 5, 2018.
Oppositions to any Motions for Summary Judgment shall be filed no later than Februacy 9,
2018. Any Reply in Support of a Mation for Summary Judgment shall be filed no later than
Fcbruary 23, 2018,

Settlement

T invite the parties to participate in a scidement conference to determine whether this
matter may be resolved without resort to discovery. In the event that the parties believe my
agsistance of that of a neutral, third party scitlement official would be mutually beneficial in
helping the parties achicve a resolution to this casc through settlement, the parties may seek such
by joint motion, Prior to holding a hearing in this matter, [ will requirc the parties to participatc
in a settlement conference in advance of the hearing.

Sanctions

Failure to follow this Qrder or other orders of the Administrative Judge may result in
sanctions pursuant to EEOC Regulations at 29 C.F.R. §1614.109(H)(3) and §1614.2014(0H(2).
The Administrative Judge may, where appropriate:

3]
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(A) Draw an adverse inference that the requested information, or the testimony of the
requested witness, would have reflected unlavorably on the party refusing to provide the
requested information:

(B) Consider the matters to which the requested information or testimony pertains to be
established in favor of the opposing party;

(CY Exclude other evidence offered by the party failing to producc the requested
information or wilness;

(D) Issue a decision fully or partially in favor of the opposing party; or

() Take such other actions as appropriatc.

Tt is s0 ORDERED.

HoniFessndlon.

Sharon I, Debbage Alexander
Administrative Judpe
Telephone: (202) 419-0744
Facsimile: (202) 653-6053

For the Commission:

Thomas J. Henderson, sq.: THenderson@sanfordheisler.cam
Joe Laxar: Joe Lazar@usdo).poy
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